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CONSTRUCTION OF “CONTINUOUS EMPLOY- 
MENT” CLAUSE OF GROUP INSUR- 
ANCE POLICY 


In Garnsky v. Metropolitan Life Insurance Company 
(f 500,685), the Supreme Court of Wisconsin has ruled that 
an employee’s lay-off is not to be considered a break in his 
employment within the meaning of a “continuous employ- 
ment” clause of a group insurance policy. 


Statement of Facts 


In May, 1927, the plaintiff employee began working for 
the Chevrolet Motor Company. On September 29 of that 
zon he made application to the employer for $1,000 group 
= a —_ = a “ah lay-off due to an ——— 

: the plaintiff was employed until June 22, 1930, on whic te 
Please Route to: the Chevrolet Company closed its plant and plaintiff was laid 


off. The employer issued a quit slip on that date, stating that 
plaintiff was “leaving company service” because the company 
was reducing its force. The company also entered upon plain- 
tiff’s insurance card a notation of cancellation of the policy as 
of June 20. On December 22, 1930, plaintiff was called back to 
the plant and put to work. A new employment card was 
filled out. On March 22, 1931, plaintiff applied for and received 
a new policy. On June 26, 1931, plaintiff sustained a paralytic 
stroke and became totally disabled. The question was whether 
the plaintiff was to be considered as having been continuously 
employed by the employer for two full years prior to the date 
of his permanent disability. 


Rule in Workmen’s Compensation Act Cases 


In construing the Workmen’s Compensation Act, the Wis- 
consin Supreme Court has considered that an employee, who 
has been temporarily laid off because of lack of work, with 
the expectation that he will be called back when there is work, 
has not terminated his employment or ended the relation of 
employer and employee so far as the application of the Act 
is concerned. While the court admitted the doctrine was not 
conclusive as to the construction here involved, it had con- 
siderable weight when considered in connection with the rule 
that policies of insurance are to be construed most strongly 
against the insurer. 


Effect of Notation of Cancellation 


The court did not regard it as a circumstance of great im- 
portance that the employer and employee both supposed the 
first insurance certificate to have been cancelled. Probably it 
was, and if it was not, their misapprehension was easily ex- 
plainable on the ground of ignorance and mistake. There was 
no estoppel and nothing in the situation having any proper 
bearing upon the problem of construction. The court found 
itself in agreement with the conclusion of the trial court that 
the plaintiff had been continuously employed for two years 
prior to the date of disability. 
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%* FIRE AND CASUALTY Religious Society’s Liability.—Plaintiff sustained injuries when Pol 
she fell down an unlighted stairway after attending a girl | 
Property Right in “Expirations”.—The custom or usage of scout meeting, held in the recreation or church house of 
allowing fire insurance agents to have a property right in defendants. Since defendants were a charitable corpora- | 
the exclusive solicitation of expired insurance policies does tion, they were not liable to plaintiff, who was a recipient ' 
not apply in a case where it would be inconsistent with the of their benefactions, for the mere negligence of their | 
plain and unambiguous terms of the contract between the servants in the management of the trust property. (Bianchi 
insurer and the agency. (Port Investment Co. v. Oregon v. South Park Presbyterian Church, N. J. Ct. of Err. and 
Mutual Fire Ins. Co., Ore. Supreme Ct.). . .{ 300,177. App.). . .] 400,786. Wz 


Rate Reduction Proceeds.—A writ of prohibition, instituted Electrocution.—Plaintiff’s intestate, pursuant to contract with 
by the Superintendent of Insurance, was denied, where the defendant, undertook to clear undergrowth, bushes and 
question involved was the court’s right to consider a motion trees from the right of way of defendant S power line. 
directing payment of rate reduction proceeds to said Super- Decedent was killed by an electric current, transmitted 
intendent, because such litigation would further delay pay- through a small tree, which fell against the wires, when cut. Cor 
ment of the refund to policyholders. (State ex rel. Robertson From the evidence adduced, the inference was permissible 
v. Sevier, Mo. Supreme Ct.).. .§ 300,178. that defendant, in the exercise of due care, should have fore- 

seen that some of the trees to be cut would come in contact 
with the wires, with dangerous consequences, and therefore 
. was proper ao ee gm An oy needy motion 
or nonsuit. (Calhoun, Admr. v. Nantahala Power & Light 
* NEGLIGENCE *% Co., N. C. Supreme Ct)... 400,780. . 


° t 
(Other than Automobile) - 
Contributory Negligence.—Plaintiff was injured while walking 
Lessor’s Liability—Plaintiff was seriously and permanently on defendant’s tracks when he was struck by defendant's 
injured, while at work, when an elevator fell in a building switch engine. Plaintiff did not testify that he listened for 
leased by defendant to plaintiff's employer. Plaintiff stated an approaching train before he walked on the tracks, or 
no cause of action against defendant, as plaintiff was not a that he heard the bell which all his witnesses said was 
party to the lease, and therefore there was no privity of ringing. Plaintiff was under the positive duty to look and 
contract between plaintiff and defendant, upon which plain- listen before going upon the track, and his failure to do Ap 
tiff might base a right of action for any breach of duty in either constituted gross contributory negligence barring re- | 
failing to maintain the elevator leased to plaintiff's em- covery. (McCraven v. Ill. Central R. R. Co., Tenn, Ct. of 
ployer in a safe and proper condition. (Fouchaux v. Board App.). . .] 400,777. | 
of Commissioners of the Port of New Orleans, La. Supreme 
Ct.) . . .] 400,779. Failure to Transmit Money.—Plaintiffs brought an action to 
recover damages for the confiscation of certain goods, due 
Icy Sidewalk.—Plaintiff sustained personal injuries when she to the alleged negligence of defendant in failing to deliver _ 
slipped and fell on an icy sidewalk in front of premises money paid it for transmission. When the money was 7 
owned by defendant. The amended petition charged that delivered to defendant, plaintiffs had the right to have the | 
defendant had sprinkled the sidewalk at a time when the money transmitted without unreasonable delay. Because of ) 
temperature was many degrees below freezing, and that the defendant’s acts, this right was destroyed, and_ plaintiffs 
water congealed into ice, rendering the sidewalk extremely were entitled to recover its value, which the parties agreed 
slippery. These allegations did not limit recovery to wil- was $500 in the valuation clause. (Western Union Telegraph 
ful and wanton misconduct, and the trial court committed Co. v. Nester, U. S. C. C. A,, 9th C.).. . 1 400,784. Rei 
prejudicial error in so doing. (Marsiale v. Wilson, Ohio Ct. ! 
of App.). . .] 400,781. Product Liability.—Plaintiff was injured as the result of eating | 
some sausage, manufactured and sold in sealed cans by | 
Water Pollution.—Plaintiff brought suit to recover damages defendant. The evidence of plaintiff showed a severe illness 
for injury to land and livestock occasioned by reason of after eating the sausage. This was not sufficient in the | 
defendant’s permitting salt water and oil refuse to flow over absence of proof as to the care, or lack of care, taken in 
land and to pollute stock water. The verdict for plaintiff the handling of the food product after it left the hands of Pay 
was proper and supported by the evidence since oil pro- defendant. (Johnston v, Swift & Co., Inc. of Ill., Miss. | 
ducers are liable for negligently permitting oil and salt Supreme Ct.). . .| 400,787. 
water to escape into ponds and natural streams used for 
watering stock, (Pine v. Robson, Okla. Supreme Ct.).. Bailee’s Liability—Plaintiff brought an action to recover the 
¥ 400,783. value of a piece of jewelry which the evidence showed was 
delivered to defendant, and was discovered missing along 
Municipality’s Liability—Plaintiff sustained personal injuries with other packages, after being delivered to defendant's Bil 
as the result of falling into a manhole in a sewer line in one value room. Under such circumstances, the bailor, suing 
of the alleys of defendant city. The evidence was sufficient for the value of property lost, must prove that the bailee 
to support the jury’s finding that the city engineer had was negligent, but when he shows that the goods entrusted 
notice of the hole in the sewer line prior to plaintiff's to the bailee’s care were not delivered upon demand, he 
injury, and that the city was negligent in failing to repair has made out a prima facie case, or created a presumption 
or give warning of the dangerous condition. (City of Waco of negligence, which the bailee may overcome by offering 
v. Fenter, Tex. Ct. of Civil App.). . .] 400,778. evidence showing he was not negligent. (Oscar Heyman As 
& Bros., Inc. v. Marshall Field & Co., Ill. App. Ct.) ' 
Pollution of Stream.—Plaintiff brought an action for damages 1 400,785. 
to real property, alleged to have been caused by the pollu- 
tion of a stream running through the land and casting salt 
water thereon from an oil or gas well. There was no evi- * LIFE * 
dence whatever placing a value upon plaintiff’s land, or any 
part thereof, immediately before or immediately after the , 
alleged injuries. There was, therefore, no evidence upon Effective Date of Policy.—Verbal representations that a policy Ev 


which to base the instructions given on the measure of is in force when the application is received and the first 
damages as being the difference in the fair market value premium paid, are not sufficient to counteract a provision 
of the land before the injuries and the fair market value of in the policy that it shall be effective only upon delivery. 
the land immediately thereafter. (Greis, Trustee v. Harjo, (Jones v. Gate City Life Ins. Co., N. C. Supreme Ct.) 
Okla. Supreme Ct.).. .{ 400,782. § 500,687. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 
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Policy Assigned to Insured’s Estate—Where a policy, originally 
payable to another, is assigned to the insured’s estate, it 
becomes part of the assets thereof, and is not controlled by 
a statute requiring policies payable to the estate by their 
own terms to be distributed to heirs at law. (Anderson v. 
Northern and Dakota Trust Co., N. D. Supreme Ct.)... 
¢ 500,680. 


War Risk Insurance.—Reinstatement of a policy on the basis 
of good health bars the insured from attempting to obtain 
the benefit of provisions made for those admittedly disabled, 
when the policy has been invalidated for fraud in the 
misrepresentations of his state of health. (Jones v. United 
States, U. S. C. C. A., 5th C.)...9 500,691. 


Computation of Agent’s Commissions.—In determining the 
construction to be placed upon conflicting provisions of two 
employment contracts, the court will adopt that interpreta- 
tion which the parties themselves have previously acted 
under. (Cottle v. Oregon Mutual Life Ins. Co., Ida. Supreme 
Ct.). . .§ 500,681. 


Settlement Agreement.—Where a lump sum payment has been 
made by an insurer in allegedly fulfilling a compromise 
settlement for disabilities, the plaintiff, denying the agree- 
ment, must explain the reason for the payment, or show 
rescission thereof, in order to obtain further payments. 
(Kansas City Life Ins. Co. v. Lathrop, Colo. Supreme Ct.) 

q 500,692. 


Apportionment of Reserves.—In determining the amount ap- 
portioned from the reserve fund to the maintenance of 
extended insurance, the same mortality table must be used 
for the basis thereof as that upon which the actual reserve 
was computed, so that no preference may exist in favor of 
certain classes of policyholders. (Walliams v. Peoples In- 
dustrial Life Ins. Co., La. Ct. of App.) . . . [ 500,689. 


Insolvent Insurer.—A receiver for the deposit of an insolvent, 
non-resident insurance company may be appointed to con- 
serve such deposit for the payment of claims on judgments 
insured against, but the petitioner must possess a judgment 
against the insurer, and for an insured claim. (Carter v. 
Moyd, Ga. Supreme Ct.). . . ff 500,686. 


Reinstatement of Policies—Issuance of a policy presumes 
approval of the application therefor, and a “revival receipt,” 
providing for coverage pending reinstatement of a lapsed 
policy, is sufficient to sustain recovery for accidental death, 
after a jury has passed upon the evidence. (National Life 
& Accident Ins. Co. v. McGhee, Ala. Supreme Ct.) . . . 500,682. 


Payment of Premiums.—A promissory note, accepted by an 
unauthorized agent as first premium payment on a life 
insurance policy, does not constitute compliance with the 
policy provision that payment of the first premium must be 
made within the lifetime of insured. (Schmitt v. John Han- 
cock Mutual Life Ins. Co., U. S. Dist. Ct., West. Dist. Wis.) 

{ 500,688. 


Bill of Exceptions—When a judgment is presented for review 
by means of a bill of exceptions, a copy of the document 
offered to the jury, and upon which the defense is based, 
in this case an application containing misrepresentations, 
must be incorporated in such bill. (Sovereign Camp W O W 
v. Wiggins, Ala. Supreme Ct.). . .J 500,683. 


Assignment of Proceeds.—A beneficiary may assign his or her 
entire interest in the proceeds of a life insurance policy, 
but parol testimony is admissible to show that the trans- 
action was for collateral only, including personal debts of 
the beneficiary which have been assumed by the assignee 


upon request. (Madison v. Sun Life Assur. Co., La. Ct. of 
App.) . . .] 500,690. 


Evidence.—All documents, relied upon for the reversal of a 
jury verdict and judgment, must be made part of the bill 
ot exceptions, and be shown to have been actually introduced 
at the trial, for the court must be able to examine the 
evidence and determine its sufficiency. (Sovereign Camp 
WOW v. Turner, Ala. Supreme Ct.). . .] 500,684. 


Evidence of Misrepresentations.—When the date of physician’s 
consultations is at issue, the document signed by a material 
witness, which tends to impeach the testimony he presents 
at the trial, is admissible for that purpose. (W O W Life 
Ins. Soc. v. Dickson, Tex. Ct. of Civ. App.) . ..J 500,693. 


*% AUTOMOBILE 


Wrongful Death Action Against Railroad.—The statute pro- 
viding that an action “for an injury to a person or property” 
will lie against a railroad in any county of a state through 
which said railroad runs its tracks, applies to actions for 
wrongful death as well as to actions for personal injury. 
(Vanosdol v. Henderson, Ind. Supreme Ct.).. . 701,556. 


Insurance Policy Construed—A provision in an insurance 
policy, providing that the insurer would not be liable for 
any loss occurring while the car insured was encumbered 
by any lien or encumbrance not authorized by the policy, 
was enforced to relieve the insurer from liability, where the 
lien which existed on the car at the time of the policy was 
subsequently refinanced. (Home Insurance Co., N. Y. v. 
Springer, Tex. Ct. Civ. App.) ...{ 701,570. 


Settlement Between Insurer and Mortgagee.—A settlement 
between the mortgagee of an automobile and the insurer 
thereof, the mortgagor not being a party thereto, does not 
operate to extinguish the rights of the mortgagor to sue on 
the policy, and to recover if it be found that the amount so 
paid was less than the amount of the actual loss. (Riley 
v. Federal Insurance Co., Ga. Ct. App.) . . .] 701,575. 


Public Liability Policy.—Loss sustained by insured, on account 
of negligent operation of employee’s car by said employee, 
while off the premises of the insured, held not covered by 
policy. (Thames River Line, Inc. v. Fidelity & Casualty Co. 
of N. Y., U.S. Dist. Ct., S. Dist., N. Y.).. .§ 701,580. 


Intersection Collision.—The negligence of the disfavored driver 
in failing to keep a proper lookout as he approached an 
intersection, and in not according the right of way to plain- 
tiff, who approached the crossing at the same time, was 
found to be the proximate cause of the resulting collision. 
(Warner v. Keebler, Wash. Supreme Ct.). . .§ 701,578. 


Left Turn in Front of Approaching Truck.—Defendant held 
liable in an action to recover for the death of plaintiff’s 
intestate, resulting from a collision with defendant’s truck, 
approaching as deceased attempted to make a left turn 
across the highway into the driveway alongside his home. 
(Kessler, Adm’x v. Brown, Ohio Ct. App.).. . | 701,574. 


Duty of Driver of School Bus.—Judgment based on the find- 
ing of a jury that driver of bus had not used due care for 
the safety of a child, who had just alighted, and who was 
subsequently struck by a passing motorist, reversed because 
of an erroneous instruction placing on driver the duty to 
use highest degree of care under the circumstances. 
(Archuleta, Adm’r v. Jacobs, N. M. Supreme Ct.). 

q 701,573. 


Car Stolen from Parking Station.—Verdict for plaintiff in an 
action to recover damages for theft of a car, while in the 
possession of the parking station defendant, held supported 
by the evidence. (Scherb v. Randolph Wells Auto Park, Inc., 
Ill. App. Ct.).. .] 701,572. 


Hole in Street.—City of Chicago held liable for wrongful 
death of plaintiff's intestate, who died as a result of injuries 
received when the car in which he was riding struck a hole 
in a city street and was thrown against a truck. (Tapscott, 
Adm’ x v. City of Chicago, Ill. App. Ct.)...§ 701,571. 


Failure to Hear Train Signal—Testimony by the driver of 
the car in which plaintiff’s daughter was riding, when said 
car was hit by defendant’s train, was to the effect that he 
heard no warning signal of the train’s approach, and was of 
sufficient probative value to contradict the testimony of the 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 

train crew that such signal was given. (Kansas, O. & G. R. 
Co. v. Hill, Okla. Supreme Ct.) { 701,567....Testimony of 
truck driver that he did not hear any warning signal before 
the train suddenly appeared on the crossing, blocking the 
highway, was sufficient to go to the jury along with the 
question of proximate cause. (Missouri, K. & T. R. Co. v. 
Flowers, Okla. Supreme Ct.).. . § 701,568. 


Left Turn—Rear-end Collision.—Judgment affirmed in favor 
of plaintiff for injuries sustained when the front of his 
truck collided with the rear of defendant’s car, which was 
ahead of said truck and suddenly made left turn without 
warning. (Schaar v. Blosser, Ohio Ct. App., 9th Jud. Dist.) 

{ 701,566. 


Railroad Crossing Obstructed—No Signal Given.—Judgment 
was upheld in favor of plaintiff, who was permanently in- 
jured when the truck which he was driving was struck by 
defendant’s train, as he started across the tracks; there 
being no showing that plaintiff failed to use due care before 
proceeding to cross said tracks. (Coltrain v. Atlantic Coast 
Line R. R. Co., N. C. Supreme Ct.) .. . | 701,564. 


Right Turn Into Driveway.—In action for injuries sustained 
when plaintiffs’ car collided with rear of defendant’s car, 
which had been turned to the right into a driveway along- 
side defendant’s home, judgment was for defendant, and the 
court finds no error in the instructions given the jury with 


regard to agency, proximate cause or imputed negligence. 
(Navarro v. Somerfeld, Calif. Dist. Ct. App.)...{ 701,561. 


Speed of Automobiles.—In an action for wrongful death of 
plaintiffs’ son in a collision between his car and a truck 
driven by defendants’ employee, the judgment in favor of 
plaintiffs was reversed because of error committed by the 
court in reading to the jury the law with respect to the 


speed of automobiles, which was applicable only in criminal 
cases. (Westberg v. Willde, Calif. Supreme Ct.). ..§ 701,560. 


Collision With Stalled Truck.—Plaintiff, a guest in defendant's 
car, recovered damages for injuries sustained when the car 
collided with the rear of a stalled truck, after defendant had 
pulled out to pass said truck, but upon seeing lights, which 
he believed were on approaching cars, pulled back into line 
again, and was unable to stop before hitting the truck. 
(Jones v. Lanier, Tenn. Ct. App.)...9 701,555. 


Joint Adventure.—Defendant had driven his father’s car to a 
girls’ camp, and, when the group decided to have a weiner 
and marshmallow roast, he offered to drive to town and get 
the supplies that they needed, and for which they had taken 
up a collection, if some of the girls would go along for 
company. Plaintiffs went. The court holds that no joint 
adventure is established, and that since no intentional con- 
duct on defendant’s part was claimed, the action was prop- 
erly dismissed. (Lampe v. Tyrell, Wash. Supreme Ct.) 

{ 701,577. 


Temporary Employee.—A county employee, who was allowed 
to return an old grading machine to defendant company, 
from which the county had purchased a new machine, the 
old one having been accepted in trade, was held to be an 


employee of the county while engaged in returning said 
machine, and the county was liable for his negligent 
operation thereof. (LaBree v. Dakota Tractor and Equip. 
ment Co., N. D. Supreme Ct.).. .¥ 701,562. 


Last Clear Chance.—Where two moving vehicles collided og 
a highway, and both parties claimed that the other wag 
traveling on the wrong side thereof at the time of the 
collision, the court erred in instructing the jury with 
regard to the doctrine of last clear chance, and because of 
such error, judgment is reversed. (Houck v. Marshall, 


Ark. Supreme Ct.)...{ 701,576. 


Actionable Negligence.—No actionable negligence was alle 
where the action was to recover for the death of plaintiff's 
intestate, who was riding as a guest in a car which collided 
with a coal car in defendant’s freight train, occupying the 
crossing for a lawful purpose. (Thomson, Trustee v. Stevens, 


Adm’s, 0. S.C. CA, Sth C.) .. 7 701,565. 


Causal Negligence.—Where the driver of a car, traveling ona 
three lane highway, made a left turn into the driveway of 
a roadhouse, without first determining whether or not he 
could turn safely in front of another car which he knew 
was approaching from the opposite direction, his negli- 
gence was causative, and judgment entered in his favor was 
reversed. (DeBaker v. Austin, Jr., Wis. Supreme Ct.).., 
q 701,559. 


Issue of Intoxication—Where, in an action growing out of a 
collision between a coupe and defendant’s truck, defendant 
alleged that the passengers in the coupe were intoxicated 
at the time of the collision, and introduced depositions of 
tavern owners to show that they had been drinking beer, 
the court should have referred to the issue of intoxication 
in setting out the defenses in his instruction to the jury, and 
its failure so to do constitutes reversible error. (Hackbart, 
Ex’r'x uv. Rohrig, Neb. Supreme Ct.).. . 701,579. 


Ground for New Trial.—Where the amount of a verdict was 
excessive, and the statement of appellee in his closing argu- 


ment, referring to an insurance company, was prejudicial, 
the trial court should have granted a new trial, and judg- 


ment for plaintiff is reversed with directions so to do. 
(Indian Refining Co. v. Crain, Ky. Ct. App.). . .f 701,569. 


Charge to Jury.—In an action for wrongful death, where the 
evidence was highly conflicting, the jury was justified in 
returning a verdict for defendant, and although the court's 
charge was technically incorrect, it did not mislead the ju 
and the judgment is affirmed. (Wolf, Adm’x v. Hawk, 
Ohio Ct. App., 9th Jud. Dist.) .. . | 701,565. 


Amount of Verdict.—In an action for damages to a car, where 
the testimony of the principal witness, although uncon- 
tradicted, was such as to raise a doubt in the minds of 
reasonable men, the question was for the jury. (Collins v. 
Fogg, Vt. Supreme Ct.).. . 701,558. 


Jurisdiction of Court.—Where action for property damage was 
instituted in a court which did not entertain actions for 
personal injury, the defendant was allowed to file his action 
in a court with jurisdiction to try both cases and was 
granted an injunction against the prosecution of the other 
suit. (Otis v. Graham Paper Co., Ga. Supreme Ct.)... 
q 701,557. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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